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Social Security Administration § 404.1008 

§ 404.1006 (relating to corporation offi-
cers) or § 404.1008 (relating to workers 
in four specific jobs). In general, you 
are a common-law employee if the per-
son you work for may tell you what to 
do and how, when, and where to do it. 
The person or firm you work for does 
not have to give these orders, but needs 
only the right to do so. Whether or not 
you are a common-law employee is not 
always clear. Several aspects of your 
job arrangement are considered in de-
termining whether you are an em-
ployee or are self-employed under the 
common-law rules. 

(b) Factors that show employee status. 
Some aspects of a job arrangement 
that may show you are an employee 
are as follows: 

(1) The person you work for may fire 
you. 

(2) The person you work for furnishes 
you with tools or equipment and a 
place to work. 

(3) You receive training from the per-
son you work for or are required to fol-
low that person’s instructions. 

(4) You must do the work yourself. 
(5) You do not hire, supervise, or pay 

assistants (unless you are employed as 
a foreman, manager, or supervisor). 

(6) The person you work for sets your 
hours of work, requires you to work 
full-time, or restricts you from doing 
work for others. 

(7) The person you work for pays 
your business or traveling expenses. 

(8) You are paid by the hour, week or 
month. 

(c) Factors that show self-employed sta-
tus. Some aspects of a job arrangement 
or business venture that may show you 
are self-employed are as follows: 

(1) You make a profit or suffer a loss. 
(2) You are hired to complete a cer-

tain job and if you quit before the job 
is completed you may be liable for 
damages. 

(3) You work for a number of persons 
or firms at the same time. 

(4) You advertise to the general pub-
lic that you are available to perform 
services. 

(5) You pay your own expenses and 
have your own equipment and work 
place. 

(d) Questions about your status. If 
there is a question about whether you 
are working as an employee or are self- 

employed, we or the Internal Revenue 
Service will make a determination 
after examining all of the facts of your 
case. 

§ 404.1008 Agent-driver or commission- 
driver, full-time life insurance 
salesman, home worker, or trav-
eling or city salesman. 

(a) General. In addition to common- 
law employees and corporation offi-
cers, we consider workers in the four 
types of jobs described in paragraphs 
(b) through (e) of this section to be em-
ployees if their services are performed 
under the following conditions: 

(1) Under the work arrangement the 
worker is expected to do substantially 
all of the work personally. 

(2) The worker must not have a sub-
stantial investment in the facilities 
used to do the work. Facilities include 
such things as a place to work, storage 
space, equipment, machinery and office 
furniture. However, facilities do not in-
clude tools, equipment or clothing of 
the kind usually provided by employees 
nor transportation such as a car or 
truck. 

(3) The work must be performed as 
part of a continuing work relationship 
between the worker and the person for 
whom the work is done. The work per-
formed must not be a single trans-
action. Part-time and regular seasonal 
work may be performed as part of a 
continuing work relationship. 

(b) Agent-driver or commission-driver. 
This is a driver hired by another person 
to distribute meat products, vegetable 
products, fruit products, bakery prod-
ucts, beverages (other than milk), or 
laundry or dry-cleaning services. We 
consider you an agent-driver or com-
mission-driver if you are paid a com-
mission based on your sales or the dif-
ference between the price you charge 
your customers and the amount you 
pay for the goods or services. It makes 
no difference whether you drive your 
own truck or the company’s truck or 
whether you solicit the customers you 
serve. 

(c) Full-time life insurance salesman. A 
full-time life insurance salesman’s 
main activity is selling life insurance 
or annuity contracts, or both, mostly 
for one life insurance company. If you 
are a full-time life insurance salesman, 
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you are probably provided office space, 
stenographic help, telephone, forms, 
rate books and advertising materials 
by the company or general agent, with-
out cost to you. 

(d) Home worker. A home worker is a 
person who works away from the place 
of business of the person he or she 
works for, usually at home. If you are 
a home worker and you work according 
to the instructions of the person you 
work for, on material or goods fur-
nished by that person, and are required 
to return the finished product to that 
person (or another person whom he or 
she designates), you are an employee. 

(e) Traveling or city salesman. The 
main activity of a traveling or city 
salesman is taking orders for merchan-
dise for another person or firm. The 
salesman gets orders from wholesalers, 
retailers, contractors, or operators of 
hotels, restaurants or other firms 
whose main business is furnishing food 
or lodging or both. The salesman sells 
merchandise to others for resale or for 
use in their own business. We consider 
you a traveling or city salesman if 
most of your work is done for a single 
person or firm even though you have 
incidental sideline sales activities. 
However, you are not an employee 
under this paragraph as to those side-
line sales. If you take orders for a num-
ber of persons or firms as a multiple line 
salesman, you are not a traveling or 
city salesman. 

§ 404.1009 Who is an employer. 
A person is an employer if he or she 

employs at least one employee. Some-
times it is not clear who a worker’s 
employer is, since the employer does 
not always pay the worker’s wages. 
When there is a question about who the 
employer is, we use the common-law 
rules to identify the employer (see 
§ 404.1007). 

§ 404.1010 Farm crew leader as em-
ployer. 

A farm crew leader furnishes workers 
to do agricultural labor for another 
person, usually a farm operator. If the 
crew leader pays the workers (the 
money can be the crew leader’s or the 
farm operator’s), the crew leader is 
deemed to be the employer of the work-
ers and is self-employed. However, the 

crew leader is not deemed the employer 
of the workers if there is a written 
agreement between the crew leader and 
the farm operator naming the crew 
leader as an employee. If the crew lead-
er does not have this agreement and 
does not pay the workers, we use the 
common-law rules to determine the 
crew leader’s status. 

WORK EXCLUDED FROM EMPLOYMENT 

§ 404.1012 Work excluded from em-
ployment. 

Certain kinds of work performed by 
an employee are excluded from employ-
ment. They are described in §§ 404.1014 
through 404.1038 and are exceptions to 
the general rule in § 404.1004 on the 
kinds of work that are covered as em-
ployment. In general, if the work per-
formed by an employee is excluded 
from employment, the work is not cov-
ered under social security. However, 
certain kinds of work performed by an 
employee, even though excluded from 
employment, are covered as self-em-
ployment for social security purposes. 
In addition, if part of the work per-
formed by an employee for the same 
employer is included as employment 
and part is excluded from employment, 
all the work may be included or all 
may be excluded as described in 
§ 404.1013. 

[45 FR 20075, Mar. 27, 1980, as amended at 61 
FR 38365, July 24, 1996] 

§ 404.1013 Included-excluded rule. 
(a) If part of your work for an em-

ployer during a pay period is covered as 
employment and part excluded, all of 
your work during that period is consid-
ered covered if at least one-half of your 
time in the pay period is in covered 
work. If you spend most of your time 
in a pay period doing work that is ex-
cluded, all of your work in that period 
is excluded. 

(b) A pay period is the period for 
which your employer ordinarily pays 
you. It cannot be more than 31 con-
secutive days. If the actual period is 
not always the same, your usual pay 
period will be used for applying the in-
cluded-excluded rule. 

(c) The included-excluded rule does 
not apply and your covered work will 
be counted if— 
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